
ILLINOIS POLLUTION CONTROL BOARD
August 2, 1984

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Complainant,

RUSSELL BLISS, JERRY-RUSSELL BLISS,INC. , a Missouri corporation, JAY
COVERT, and ILLINOIS CENTRAL GOLFRAILROAD, a Delaware corporation,

Respondents.
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MR. VINCENT W. MORETH, ASSISTANT ATTORNEY GENERAL, APPEARED FOR
THE COMPLAINANT;

MR. THOMAS J. IMMEL, ATTORNEY-AT-LAW, APPEARED FOR RESPONDENTS
RUSSELL BLISS, JERRY-RUSSELL BLISS, INC., AND JAY COVERT;

OPINION AND ORDER OF THE BOARD (by Bill Forcade):
This matter comes before the Board on the five-count complaintfiled February 4, 1983 , by thft Illinois Environmental ProtectionAgency ("Agency") against Russell Bliss {"Bliss"), Jerry-RussellBliss, Inc. ("Bliss, Inc."), Jay Covert and Illinois Central GulfRailroad ( " ICG" ) . All four respondents are charged with variousviolations of the Act . . Bliss, Bliss, Inc. and ICG are chargedwith violations of Chapter 9: Special Haste Hauling ("Chapter9") regulations and Bliss, Inc. is charged with violatingcertain standard conditions of its special waste hauling permit.The complaint alleges an incident that occurred on April 14, 1982,when a tank truck with Bliss, Inc. insignia spread a partialload of contaminated oil on tho ICG railroad yard in Venice,Illinois.
Hearing was held on January 4, 1984. On January 9, 1984,the Agency filed a motion to amend the complaint to correcttypographical errors which the hearing officer granted. OnFebruary 24, 1984 , the Agency filed a motion to amend the Record,which was also granted by the hearing officer. On February 27,1984, the attorney for respondents Bliss, Bliss, Inc. and Covertfiled a motion to dismiss with predjudice because hearing was notset within 90 days of filing the complaint, in violation of 35 111.Adm. Code 103 . 125 . The Board, on March 21, 1984, denied therespondents' motion to dismiss because the issue was moot and no
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prejudice had resulted from the delay. The Board finds furthersupport for this ruling in George E. Hoffman & Sons, Inc. y.
Pollution Control Board, 16 111 . App. 3d 325, 30- N.E . 2d 330( 1 9 7 4 ) , where the court found that i'ailure to comply with the
hearing date requirement did not result in the loss of
jurisdiction and dismissal. On May 25, 1 9 8 4 , attorney forrespondents, Bliss, Covert and Bliss, Inc., filed a supplemental
brief not in the briefing schedule. The Agency filed a motion tostrike the additional pleading and the respondents filed a reply.While the Board generally frowns on such pleadings, no newarguments were presented. The Agency's motion in opposition torespondents' brief is denied.

Count I of the complaint charges all four respondents withcausing or allowing the disposal of waste in violation of $21 ( a ) ,
( d ) , and (e) of the Act. Count II charges Bliss, Inc. andRussell Bliss, the corporation's president, with delivery of aspecial waste to a facility that was not permitted under Chapter7: Solid Waste regulations in violation of Rule 302 (a) ofChapter 9. Count III charges ICG with accepting a special wastefor disposal from a special waste hauler without a completed andsigned Part V manifest in violation of Rule 302 (a) of Chapter 9.Count IV charges all four respondents with violating $12 (a) and(d) of the Act by causing or allowing the discharge of con-taminants to enter the environment of <:he State so as to cause ortend to cause a water pollution hazard in Illinois. The finalcount, Count V, charges Bliss, Inc. with violating 521 ( d ) of the
Act by violating four of the standard conditions of its Illinoisspecial waste hauling permit.

The evidence in this matter was the subject of numerousobjections at hearing. The Agency called five witnesses andintroduced a number of exhibits including photographs, la?oreports, and documents. The hearing officer made a number ofrestrictive evidentiary rulings at the proceeding from which no
offers of proof or appeals were matfd to the Board. RespondentsBliss, Bliss, Inc. and Covert presented no testimony in thisn.atter at hearing. They did submit four lab reports intoevidence. Respondent ICG did not appear at the hearing. TheBoard's disposition of the rive-count complaint is basedprimarily on the sufficiency of the evidence and it is,therefore, important to review the evidence presented.

On April 14, 1982, three employees of the IllinoisEnvironmental Protection Agency observed a tanker truck enterIllinois from Missouri via the McKinley Bridge (R. 12-13) . Thetruck cab had "Bliss Oil Inc., Ellisville, Missouri, 527-6666"painted on each door (R. 12- 13 ) . The truck had the Missourilicense number 27-246 (R. 18 ) . The Agency employees followed thetruck into the ICG railyard in Venice, Illinois (R. 14 ) . Thetruck began to apray a black liquid upon the ground the length ofthe yard until stopped by Agency employee, Patrick McCarthy andICG employee, Mr. Heinline (R. 18 ) . After stopping the vehicle,McCarthy showed the driver his Agency I.D. card and aoked if hecould take a sample of the liquid material that the truck sprayed



on the ground (R. 2 3 ) . The driver, who identified himself as Jay
Covert, refused to allow a sample to be taken from the truck( R . 2 4 ) , and told McCarthy that ho would have to get permissionfrom his boss. McCarthy then asked who his boss was and thedriver indicated that he could contact his boss at the phonenumber on the side of the truck (R. 28 ) . Numerous photographswere taken of the truck, clearly showing the license number,•Bliss, Inc." name, address and phone number painted on the cab,
as well as the name "Jay" painted on the hood (Complainant'sExhibit Nos. 1, 5, 7a, and 9). These photographs show the truck
standing in a large puddle of black liquid with more liquiddripping off the spray booms. Other photographs show a freshpath of black liquid with puddles through the ICG yard(Complainant's Exhibit Nos. 3a, 3b, 4a, and 4b) . Allphotographic exhibits were admitted only against respondent
Covert (R. 106-108) .

After the driver refused to allow the contents of his tanktruck to be sampled, McCarthy asked him if he had a special wastemanifest or bill of lading for the load (R. 30 ) . The driver toldMcCarthy that he had no such documents (R. 30) . McCarthy thenobtained a sample of the liquid by placing a lab-approvedsampling container directly underneath the nozzle of the sprayboom, thereby, catching the liquid that was dripping onto theground (R. 3 1 ) . Additional samples were collected from pools ofblack liquid formed around the wheels of the truck and in thepath of sprayed liquid thoughout the yard (R. 31 ) . Analysis ofthe samples by the Agency revealed that the liquid was composedof 12 fuel oil which was contaminated with between 10 ,600 and10 ,900 micrograms per gram (parts per million) of trichloro-ethylene (TCE). TCE is listed as a toxic hazardous substanceunder Resource Conservation and Recovery Act regulations. 40C.F .R . 261 .3 1 . The Board has adopted this federal listing in itswaste disposal regulations at 35 111. Adm. Code 721, Appendix H.The contaminated oil had a flash point under 140° Fahrenheit(Complainant's Exhibit Nos. 11, 12, and 13) . After taking thesesamples, McCarthy again attempted to determine the nature of theliquid material deposited in the yard by asking the driver whatthe origin of the material was. The driver again refused torespond to McCarthy's inquiries (R. 471 . A number of photographswere taken by the Agency of the sampling sites and samplingprocedure and were admitted against respondent, Jay Covert(Complainant's Exhibit Nos. 1, 2, 3a, 3b, 4a, 4b, 6a, 6b, and
7b) .

Agency employee, Patrick McCarthy, testified that herecognized the driver of the tank truck as Jay Covert, a personknown by McCarthy to be an employee and driver for Bliss, Inc.(R. 76 -77 ) . This identification was based on two photographsfrom the Agency's general files which were purported to be of Jay
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Covert. These photographs were not produced at hearing (R.7 7 - 7 8 ) . The hearing officer admitted the testimony concerninghow McCarthy made the identification and stated that questionsdirected at its reliability went to the weight to be attached tothat identification, not its admissibility (R. 100 ) .
Respondent, Bliss, Inc., was issued special WASte 'haulingpermit No. 0 186 for the period between January 27, 1982, throughMarch 31, 1 9 8 3 , by the Illinois Environmental Protection Agency(R. 1 13 - 1 16 ) . This permit consists of an application, letter ofissuance and a list of standard conditions. These documents wereadmitted as Complainant's Exhibits Nos. 14 and 14a, as against

Bliss, Inc. and Russell Bliss (R. 132- 133 ) . The relevantinformation from the permit indicates that the applicant wasJerry Russell Bliss, Inc., the president of the corporation wasRussell Bliss, and that the telephone number of the corporationwas (3 14 ) 527-6666 . One of the vehicles listed on the permitapplication was a 1978 CMC tank and tanker truck, containing a3 , 5 0 0 gallon tank bearing n Missouri license No. 27-246. Thepermit was signed by Russell Bliss on January 18, 1932, in his
capacity as president (Complainant's Exhibit No. 14 ) .

After the incident at the ICG yard, Jerry Russell Bliss,Inc. sent ICG a bill for $ 1 , 500 for delivery of 3 ,000 gallons ofNo. 2 oil on April 14, 1982 (Complainant's Exhibit No. 17 ) . Theinvoice was imprinted with the name "Jerry Russell Bliss, Inc."
and was prepared May 7, 1982. The ICG district manager, James M.Campagno, testified that ICG had a special contract with JerryRussell Bliss, Inc. to provide road oiling, when needed, for dustcontrol at the Venice ICG rail yard (R. 232-3 ) . Campagno alsotestified that he had previously seen the invoice submitted byBliss, Inc. and had approved payment for the oil (R. 212-213).

The Agency presented testimony regarding the geology,hydrology and soil conditions in and around the ICG rail yard.Perry C. Mann, an Agency geologist, utilized soil surveys,topographical maps, well-log data, as well as his generalknowledge of the area as the basis for his testimony (R. 155-156) .The witness made an on-site review of the ICG yard prior to theApril 14, 1982, incident (R. 173 ) . The site is typified by asoil association known as American Bottoms which consists of finegrained, silty Cahokia alluvium over the coarser sand and gravelHenry formation (R. 1 6 0 ) . The Cahokia alluvium varies inthickness from zero to 20 feet deep and is thin or non-existantnear the river and in low lying areas (R. 179 ) . The abundant andperpetual groundwater in the area, in combination with theAmerican Bottom soil association, gives rise to "leaky artesianconditions" which means that water levels can rise above theground elevation (R. 160 ) . The witness testified that he hadpersonally observed this artesian effect elsewhere in theAmerican Bottom region (R. 183 ) .
The ICG yard is approximately 1 ,200 feet from theMississippi River. Surface water tends to flow toward the westand southv;est(R. 156) . Utilising well-log data, the witness



testified that the water level in the aquifer was at the samelevel as the Mississippi River (R. 1 59 ) . Generally, groundwaterin this area flows towards the south and southwest, or towardsthe river, depending on the seasonal variations of tha flow
( R . 1 62 - 163 ) . When the level of the river is high, this generalflow pattern can be reversed away from the river (R. 17,7- 178) .Contaminants in the groundwater generally flow with thegroundwater (R. 1 6 4 ) . Regardless of the seasonal variations in
the river flow, there is an abundant and perpetual source ofgroundwater in the American Bottom area (R. 163 ) . The City ofVenice, Illinois derives its municipal water supply from the
Mississippi River (R. 1 84 ) .

The respondents Covert, Bliss and Bliss, Inc. presented notestimony at the hearing (R. 234 ) . In their brief, theycharacterized the Agency's case as deficient in key areas. In anenforcement case, the burden is on the complainant to prove theviolations of t v> Act and Board regulations by a preponderance ofthr> evidence. It is argued that the driver of the truck was notsufficiently identified as Jay Covert, the respondent in thiscase. Respondent Covert was not present at the hearing andAgency employee, McCarthy, testified that he utilized a hearsaysource to make his initial identification (R. 76-78) . The Boardfinds, however, that there is a sufficient basis in the record toconclude that the driver of the truck was Jay Covert, therespondent in this case, and that he was ai. employee of Bliss,Inc. at the time of the incident. In Ritenour v. Police Board ofthe City of Chicago, 53 111. App. 3d 87T," 369 N .E . 2d 135 ( 1 977 ) ,the court upheld an administrative agency's decision to dischargea police officer who was tound guilty of shooting a street lampin violation of police department rules. The evidence againstOfficer Ritenour was totally circumstancial and comprised ofidentification of Ritenour's license plate number with the"getaway" vehicle and comparison of ballistics data batwetn thebullet in the street lamp and one of the officer's handguns.There was no occurrence witness to the incident and no onedirectly identified Ritenour as the man who shot the lamp. Thecourt held that "the lack of direct identification testimony goesonly to the weight that the circumstancial evidence should begiven by the administrative agency, a determination of which iswithin the province of the agency." ID. at 882-883, 369 N.E. 2dat 139 . The court also stated that the law makes "no legaldistinction between direct and circumstancial evidence as to theweight and effect thereof." IP. No criminal-type of in courtidentification is required to satisfy the preponderance standard
In the present case, a man driving a tank truck with theBliss, Inc. insignia identified himself as Jay Covert, the name"Jay" was painted on the hood of the vehicle, the drive:;indicated he worked for Bliss, Inc. Bliss, Inc. sent an invoiceto ICG for an April 14, 1982, delivery of "road oil," and anagency employee recognized the dri^ar from photographs in theAgency's general files (R. 12-13, 24-28, 77-78) .



Enforcement and variance proceedings brought before theBoard are civil in nature. The burden of proof in a civilproceeding is the preponderance standard. Ar ring ton v.Walter E. Hell*r International Corp., 30 111. App. 3d 631 , 333N.E . 2d 50 ( 1 9 V 5 ) ? Ritenour v. Police Board of the City ofChicago, supra ; Drezner v. Civil Service Commission, 398 111., 75 N.E . 2d 303 ( 1 9 4 7 ) . Board orders are afforded direct
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review in the Appellate Court and the standard of review is that aBoard order s'lall be invalid if it is against the manifest weightof the evidence. 111. Rev. Stat. 1981 , ch. Ill's, par. 1041 . Thepreponderance standard requires that the proposition proved isone that has been found to be more probably true than not.
Estate of Ragen, 34 111. Dec. 523, 398 N.E. 2d 198, 79 111. App.3d 6 ( 1 9 7 9 ) . In the present case, the Agency presented relevant
and credible eyewitness testimony, along with corroboratingphotographic and documentary exhibits, that identified the driverof the truck as the respondent, Jay Covert. Tho evidencepresented .ilso shows that Covert's conduct was directed andauthorized by his employer, Bliss, Inc. The respondent presentedno evidence or defense at hearing. The Board finds that theAgency hau met its burden of proof that the driver of the truckwas the respondent, Jay Covert, and that he was an employee andauthorized agent of Bliss, Inc. on the date of the incident.

Respondents, Russell Bliss and Bliss, Inc. contend that theAgency never proved the existence of the corporation and thatthis should result in their dismissal. A review of the recordand evidentiary exhibits, however, provide a sound basis forfinding, that Jerry-Russell Bliss, Inc. existed *t the time of theincident and that Russell Bliss was the president. Complainant'sExhibit Nos. 14 and 14a consist of an Illinois Environmentalprotection Agency Special Waste Hauling permit issued to theapplicant, Jerry-Russell Bliss, Inc. for the period betweenJanuary 27, 1982, and March 31, 1983. Russell Bliss signed theapplication in his capacity as president. The document wasentered into evidence against Bliss, Inc. and Russell Bliss (R.1 16 , 1 33 ) . The authenticity of this document was not questionedat hearing. Testimony was given by Joseph Campagno, an ICGemployee, as to the existence of the Bliss corporation and thecontractual arrangement between Bliss, Inc. and ICG (R. 232-3) .
Complainant's Exhibit No. 17, an invoice for the oil delivered toICG, is printed on a Jerry-Russell Bliss, Inc. letterhead and isfurther evidence of the existence of the corporation on the datein question and the contractual relationship between therespondents (R. 2 3 2 ) . The Board finds that the respondentcorporation existed on April 14, 1982, and that Russell Bliss wasthe corporation president.

While the burden of proof remains with the Agency throughoutan enforcement proceeding, the burden of going forward with theevidence can shift from the complainant to the respondents aftera prima facie case has been established. Ar ring ton v.Wal ter E . He 1 ler International Corp . , supra. Once tKe Agency haspresented a sufficient quantum ot evidence to prove a
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proposition, the burden of going forward with the evidence shiftsto the respondents to disprove the proposition. In the presentcase, the Agency presented sufficient evidence to prove that thedriver of the vehicle was the respondent, Jay Covert, and thatrespondent, Bliss, Inc., was in existence at the time of theincident on April 14, 1982 . The respondents. Covert and Bliss,Inc., did not present any evidence on these issues. Theynever asserted nor did they try to prove that the driver of thevehicle was not Jay Covert, the respondent, or that there was nocorporation in existence on April 14, 1982 . The Board must find,in this situation, that the Agency's propositions are proved bythe preponderance of the evidence.
WASTE AND SPECIAL WASTE VIOLATIONS

Counts I, II and III are all based on alleged violations ofthe Act and Board regulations regarding the transport anddisposal of waste or special waste. Section 3 of the Actcontains the following relevant definitions!
(gg) "WASTE" means any garbage, sludge from a wastetreatment plant, water supply treatment plant, or airpollution control facility or other discarded material,including solid, liquid, semi-solid, or contained gaseousmaterial resulting from industrial, commercial, mining andagricultural operations, and from community activities, butdoes not include solid or dissolved material in domesticsewage, or solid or dissolved materials in irrigation returnflows or industrial discharges which are point sourcessubject to permits under Section 402 of the Clean Water Actor source, special nuclear, or by-product materials asdefined by the Atomic Energy Act of 1954, as amended (68Stat. 921) or any solid or dissolved material from anyfacility subject to the Federal Surface Mining Control andReclamation Act of 1977 (P.L. 95-87) or th«s rules andregulations thereunder or any law or rule or regulationsadopted by the State of Illinois pursuant thereto.
(g) "HAZARDOUS WASTE" means a waste, or combination ofwastes, which because of its quantity, concentration, orphysical, chemical or infectious characteristics may causeor significantly contribute to an increase in mortality oran increase in serious, irreversible, or incapacitatingreversible, illness; or pose a substantial present orpotential hazard to human health or the environment whenimproperly treated, stored, transported, or disposed of, >rotherwise managed, ano which has been identified, bycharacteristics or listing, as hazardous pursuant to Section3001 of the Resource Conservation and Recovery Act of 1976,P.L . 94-580; or pursuant to Board Regulations.
(ff ) "SPECIAL WASTE" means any industrial process waste,pollution control waste or hazardous waste. .
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(e) "DISPOSAL" means the discharge, deposit, injection,dumping, spilling, leaking or placing of any waste orhazardous waste into or on any land or water or into anywell so that such waste or hazardous waste or anyconstituent thereof may enter the environment or be emittedinto the air or discharged into any waters, including groundwaters.
(n) "OPEN DUMPING" means the consolidation of refuse fromone or more sources at a disposal site that does not fulfillthe requirements of a sanitary landfill.
(s) "REFUSE" means waste.

111 . Rev. Stat. 1981 , ch. Ill's, paragraph 1003.
In order to prove violations of $21(a ) , (d) and (e) of theAct, rule 302(a ) and 302( b ) , it is necessary to presentsufficient evidence that the material released at the IC6 railyard was indeed a "waste." Hazardous wastes and special wastesare subsets of the larger category of waste. Evidence waspresented by the Agency that the material released from the tanktruck possessed hazardous characteristics. Lab analysis of thesamples showed that it contained over 10 ,000 ppm of TCE, a listedhazardous substance under RCRA regulations. 40 C.P.R. 261 .31 .TCE is listed in Board regulations as a hazardous constituent at35 111. Adm. Code 721, Appendix H. It also had a flashpoint lessthat 140* Fahrenheit. An examination of the record shows,however, that there is insufficient evidence for the Board tomake a determination that the substance released at the ICG yardwas a waste as defined by the Act. No evidence was presented asto the material's origin or prior use.
In Safety - Kleen Corp. y. EPA, PCB 80-12, 39 PCB 38 (July10, 1980 ) , the issue before the Board was whether flammablesolvents distributed as part of a rental degreasing system were"waste" and therefore regulated under Chapter 9. The Board foundthat the solvents, while flammable and possibly hazardous topublic safety, were not waste. The Appellate Court affirmed theBoard's decision, without an opinion, in EnvironmentalProtection Agency v. Pollution Control Board/ 427 N.E. 26 1053( 1 9 8 1 ) . To become a waste, a substance must be discarded.Through the rental system, Safety-Kleen maintained control overthe solvents at all times. Safety-Kloen recovered the usedsolvents and recycled them. The solvents were never discardedand never became waste. Once a material has been discarded,however,it becomes a waste regardless of how future owners usethe material.
The Agency argues that the material is hazardous and was"discarded11 when it left the spray-boom of the truck. Thisrelease, it is argued, rendered the substance a waste. To Bl.iss,Inc., however, the material was not discarded but was beingutilized as part of a valuable service. The next step of the
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analysis to determine whether the substance was a waste would beto determine if the material had been discarded and rendered awaste by the previous owners of the material. The relevant areaof inquiry is the source where Bliss/ Inc. obtained the oil priorto the release at the ICG yard. The record is silent on thisissue even though this evidence could have been obtained by theAgency's attorney through the various discovery tools availableunder the Board's procedural regulations. To hold that therelease of a substance from a spray-boom renders it a waste,might result in a total ban on the legitimate and useful practiceof road oiling for dust control. The Agency further argues thatthe hazardous nature of the substance somehow creates thepresumption that it is a waste. The Safety-Kleen Corp. case hassettled the issue of whether the hazardous nature of a substance"bootstraps" it into the catagory of waste. The Board finds thatthere is insufficient evidence in the record to hold that thesubstance released from the truck was a waste. Consequently,Counts I, II and III must be dismissed as against allrespondents.
WATER POLLUTION AND WATER POLLUTION HAZARD VIOLATIONS

Count IV charges that all four respondents violated $12(a )and (d) of the Act. Section 12 of the Act provides inter aliathat:
No person shall:
a. Cause or threaten or allow the discharge of anycontaminants into the environment in any State so asto cause or tend to cause water pollution in Illinois,either alone or in combination with matter from othersources, or so as to violate regulations or standardsadopted by the Pollution Control Board under this Act;
d. Deposit any contaminants upon the landin such place and manner so as to create a waterpollution hazard;

1 1 1 . Rev. Stat. 1981 , ch. 111%, paragraph 1012 . Water Pollustionis defined in S3 to bet
nn. "WATER POLLUTION" is such alteration ofthe physical, thermal, chemical, biological orradioactive properties of any waters of the State, orsuch discharge or any contaminant into any waters ofthe State, as will or is likely to create a nuisance orrender such waters harmful or detrimental or injuriousto public health, safety or welfare, or to domestic,commercial, industrial, agricultural, recreational, orother legitimate uses, or to livestock, wild animals,birds, fish, or other aquatic life.
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Contaminant is defined as:
d. "CONTAMINANT" is any solid, liquid, or gaseous matter,any odor, or any form of energy, from whatever source.

1 1 1 . Rev. Stat. 198 1 , ch. Ill's, paragraph 1003 .
A review of the record shows that respondents, Covert and

Bliss, Inc., did cause a discharge of an unknown quantity oftrichloroethylene, a contaminant as defined in the Act, onto theland. The soils and hydrology of the area create "leaky
artesian" conditions where the water table rises above the soilsurface (R. 1 6 0 ) . These facts indicate a high probability thatthe TCE will contaminate the groundwater. Evidence was presentedthat the groundwater generally flowed toward the MississippiRiver, which is 1 , 2 0 0 feet away from the Venice ICG yard and thatcontaminants generally flowed with groundwater (R. 155-156) . No .evidence was presented as to the existence of wells near the ICGyard nor is there evidence that groundwater actually did come incontact with the contaminants. The Board finds that there isinsufficient proof that the respondents actually caused waterpollution.

The respondents' conduct has, however, threatened the surface
and groundwater in a manner that would tend to cause waterpollution in violation of $ 12 ( a ) of the Act. The threat to theground and surface water is highly probable given the ICG yard'sproximity to the river and its hydrologic conditions. Thecontaminants were applied to the land in sufficient quantities tosaturate the soil and puddle on the surface. The Act defineswater pollution in terms of the potential harm and injury topublic health, safety and welfare. TCE is listed as a toxichazardous substance under Resource Conservation and Recovery Actregulations. 40 C.F.R. 261 .3 1 . The Board has adopted thisfederal listing in its waste disposal regulations at 35 111. Adm.Code 7 2 1 . 1 3 0 and 72 1 . 133 . Contamination of groundwater with TCEwould adversely impact public health, safety and welfare. TheAgency has proved the high probability of a threat to the groundand surface waters of the State. The Board finds thatrespondents, Jay Covert and Bliss, Inc., have violated $12(a ) ofthe Act. The Agency presents no evidence or theory of liabilityagainst Russell Bliss, the corporate president, and the. recordshows no conduct by respondent ICG that would provide a basis fora finding of violation.

Respondents Covert and Bliss, Inc. have also violated $12(d)of the Act by depositing a contaminant upon the land so as tocreate a water pollution hazard. As in the case of finding a$ 12 ( a ) violation that "threatens* water pollution, a $12(d )violation need not include evidence of actual water pollution,since both sections of the Act are intended to address potentialthreats and hazards. EPAv . Allaert Rendering/ Inc., PCS 76-80,35 PCB 281 (September 6, 1979) . This case wait affirmed on appealin Allaert Rendering, Inc. v. Illinois Pollution.Control Board,91 111. App. 3d 153, ,E . .2d , 492 (December 12, 1980
Mi .rfff-L. - .'. • . • . ' • • : • • . » - - :. J.?.'f,".S*i««fc/i . < <-.".*,;
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In the present case, the respondents have discharged TCE insufficient quantities to create a risk of ground and surfacewater pollution. Ic :.& more likely than not that thare will be apotential conf'unation of the ground and surface water with ahazardous subV'..a:v:e. The Board finds that Jay Covert andJerry-Russell Bliss, Inc. have violated $ 12 ( d ) of the Act.
SPECIAL WASTE HAULING PERMIT CONDITIONS VIOLATIONS

Count V alleges that respondent Bliss, Inc. violatedcertain standard conditions of its special waste hauling permitand thereby violated $ 12 ( d ) of the Act.
The permit issued to the respondents contained the standardconditions for a special waste hauling permit issued by theAgency. As part of the conditions of this permit, the permitee,Bliss, Inc. was required by paragraphs 4 ( c ) and (d) to allow anyagent duly authorized by the Agency upon the presentation ofcredentials to inter alia:
" ( c ) to inspect at reasonable times, including during anyhours of operation of vehicles, tanks or other equipmentoperated under this permit such vehicles, tanks, or otherequipment permitted to be operated under this permit;
(d) to obtain and remove at reasonable times samples of anydischarge or emission of pollutants and samples of anyspecial waste being hauled;"

Paragraph 11 of the Standard Conditions of the respondent'sspecial waste hauling permit provided that:
'11. The permittee(s) shall not haul or otherwise transportany special waste generated within Illinois or any specialwaste to be disposed, stored or treated within Illinoisunless that special waste is accompanied by a properlycompleted and signed manifest, in accordance with therequirements of Part V of Chapter 9, unless such specialwaste is exempted from the manifest requirements pursuantto Rules 210 or 211 of Chapter 9."

Paragraph 13 of the Standard Conditions provided that:
" 13 . The permittee(s) shall not deliver any special wastefor disposal, storage or treatment except to a site facilitywhich has been designed by the deliverer of the specialwaste and which site or facility has a permit to accept suchwaste for disposal, storage or treatment <ts well as allapplicable permits as required by the EnvironmentalProtection Act and regulations adopted thereunder by theIllinois Pollution Control Board."
The record shows that on April 14, 1982 , a tank truck ownedby Bliss, Inc. and registered to haul .special waste with the •
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Agency was operating in the State of Illinois (R. 12-13,1 13- 1 16 ) . As a special waste hauling permittee, Bliss, Inc. was
required to comply with all special and standard conditionsattached to such a permit as well as all applicable sections ofthe Act and Board regulations. It is clear from the evidencepresented that Bliss, Inc.'s employee, Jay Covert, refused toallow the tank truck to be inspected and a sample to be taken.The Agency employee identified himself and presented his officialcredentials, in accordance with the standard conditions. TheBoard finds that the conduct of Bliss, Inc. 's authorized agentviolated standard conditions 4 (c) and (d) of the special wastehauling permit and thereby violated $21 (d) of the Act. TheBoard is unable to mak* a finding of violation of paragraphs 11and 13 because the Agency has failed to provide any evidence thatthe substance released from the tank truck was a waste or special
waste.

Violating permit conditions can be the basis for suspensionor revocation of a permit. This remedy is explicitly provided bythe terms of the standard conditions (Complainant's Exhibit No.14A ) . The Agency's right to reasonably inspect and samplepermitted vehicles is critical to the success of the specialwaste hauling permit system. If permitted special waste haulersdo not prepare special waste manifests or display special wasteplacards on their vehicles, the only way to determine if specialwastes are being carried is through inspection and sampling. Ifthis right is denied, the intent and policy of the permit programwill be thwarted. For-theae^compeljing.reasonsr-th«»Boardrevokes Bliss, Inc. '• 0peoial~vasta..,hauling> permit' No**-0166.While the permit in existence at the time of the incident expiredon March 31, 1983, the Board's action today is not moot. Therevocation of a permit has a continuing effect that does not endwith the expiration of that permit. The~grounds...for~»tha.revocation may-serve«as^a-teasis**or"the-future-denial-o£«A.«permitapplication,' People ex rel. Carpentier v. Goers, 20 111. 2d 272,
170 N .E . 2d 159 ( 1 9 6 0 ) .

SECTION 33 ( c ) FACTORS AND REMEDIES
Section 33(c ) of the Act requires the Board to consider allfacts and circumstances bearing upon the reasonableness of thedischarges or deposits before the Board may impose the remedialprovisions of the Act for violations alleged and proven in theproceeding. The Board construes this requirement to apply topermit violations as well as the $12(a ) and (d) violations,although not technically involving a "discharge." Section 33(c )establishes four criteria that must be considered by the Board.
The first criteria ia the character and degree of injury toor interference with the protection of the health, generalwelfare and physical property of the people. The Board has foundthat the respondents violated $12(a) and (d) of the Act throughconduct that caused the release of a toxic contaminant, TCE, intothe environment of Illinois* Ground and surface water has been
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threatened with pollution. Respondent Bliss/ Inc. has alsoviolated the standard conditions of its special waste haulingpermit. These permit violations are not trival, but go to thevery heart of the special waste hauling permit system's abilityto ensure public safety and health. The respondents, by releas-ing a listed hazardous substance in a hydrologically sensitivearea, have engaged in conduct that could imperil the health andgeneral welfare of the people of Illinois.
The second criteria the Board must consider is the socialand economic value of the pollution source. Bliss, Inc. is aforeign corporation that operates in Illinois. Bliss, Inc.engages in the business of hauling special wasLe at well as "roadoiling" for dust control. These activities are, as a generalrule, socially and economically valuable, but only when conductedin a responsible and lawful manner. There is no social oreconomic value in contaminating soil and threatening waterpollution with toxic substances nor is there value in flagrantlyviolating special waste hauling permit conditions.
The third criteria is the suitability of the pollutionsource to the area in which it is located. Bliss, Inc. operatesas a mobile source of pollution. Bliss, Inc. released toxiccontaminants on soil with "leaky artesian conditions." The ICGyard is also very close to the Mississippi River and issusceptible to flooding. While this site was particularlyunsuitable for a toxic discharge, no site is "suitable" for theuncontrolled release of TCE.
The last criteria is the technical and economicreasonableness of reducing or eliminating the emissions. In thepresent case it is not unreasonable to utilize clean oil fordust-control. In light of these four factors, the Board findsthat the release of TCE in a nanner that violated the Act and theviolation of the standard permit conditions were not reasonable.The Board *..thax*f or e*_willld»po»* -»«, - penal ty ,of.-$J*000»againat,Bliss, Inc.-and a-penalty-of-$100 against- Jay-Covert—..Inaddition, the Board will revoke Bliss, Inc.'s special wastehauling permit No. 0 186 The Board notes that there is no burdenon the Agency to prove the unreasonableness of respondent'sconduct in terms of each of the four criteria in $33( c ) . Oncethe Agency establishes a prima facie showing of a violation, theburden shifts to the respondent to introduce evidence relating tothe reasonableness of the respondents' conduct. Processing& Books v. Pollution Control Board, 64 111. 2d 68, 351 N.E. 2d865 ( 1 9 7 6 ) . N o such evidence was introduced by Covert and Bliss,Inc.
This opinion constitutes the Board's findings of fact andconclusions of law in this matter.
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ORDER
I. The Board finds the following:

A. Counts I, II and III are dismissed against allrespondents.
B. Respondents Jay Covert and Jerry-Russell Bliss, Inc.violated §12 (a) and (d) of the Act.
C. Respondent Jerry-Russell Bliss, Inc. violatedstandard conditions (c) and (d) of its special waste

hauling permit No. 0186.
II. The Board imposes a penalty of $3 ,000 against respondent,Jerry-Russell Bliss, Inc., and revokes special waste haulingpermit No. 0186 issued to this respondent.
III. The Board imposes a penalty of $100 against respondent Jay

Covert.
IV. within 10 days of the date of this Order, the respondents

shall, by certified check or money order payable to theState of Illinois, pay the penalties imposed in XI. and III.of this Order which is to be sent tot
Illinois Environmental Protection AgencyFiscal Services Division2200 Churchill RoadSpringfield, Illinois 62706

IT IS SO ORDERED.
Board Member J. Theordore Meyer dissented.
I, Dorothy M. Gunn, hereby certify that the above Opinionand Order was adopted on the ^ *»X dcy of &* <*••.*'. , 1984 by avote of s5"-/

1

Dorothy M./Gunn, ClerkIllinois Pollution Control Board
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